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ABSTRACT 



This paper argues that without affirmative action, 
integration of American higher education would halt and resegregation would 
accelerate with each generation. The first section of the paper is an 
annotated bibliography of affirmative action in higher education; it cites 
books, articles and monographs, and two Web sites. The second section of the 
paper reviews the legal principles of affirmative action, offering quotations 
and legal citations from many sources to define the terms "strict scrutiny, " 
compelling institutional interest, and "narrowly tailored." It concludes that 
student-body diversity may be the only avenue that can withstand judicial 
assault but warns that such a policy must be narrowly tailored. A third 
section examines the gradual erosion of the diversity rationale during the 
1990s, citing court attacks on affirmative action, including Hopwood v. 

Texas; California's Proposition 209; and rulings in Texas and other states. 

It concludes that institutions must offer compelling evidence that diversity 
is essential to the achievement of higher education's mission. The next 
section examines some recent books and student surveys that support an 
affirmative action and examines the question of whether there is an effective 
surrogate for race, concluding that only through affirmative action can 
adequate services be provided to minority communities. (CH) 
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A. A BRIEF BIBLIOGRAPHY ON AFFIRMATIVE ACTION IN HIGHER 
EDUCATION 



Recent Books on Affirmative Action in Higher Education: 
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Bowen, William & Bok, Derek, The Shape of the River: Long-Term 



Consequences of Considering Race in College and University 
Admissions (1998). A book that significantly changed the social and legal 
debate over affirmative action when it was published almost two years ago, the 
Bowen-Bok book reports on the results of a thirty-year longitudinal study of 
minority matriculants at elite colleges and universities. A carefully researched, 
meticulously reasoned case for the continued value of racial diversity in 
college and university admissions. The book is discussed in greater length on 



pages 19-21 of this outline, below. ' 
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Caplan, Lincoln, Up Against the Law: Affirmative Action and the Supreme 
Court (1997). This short (73-page) book by a leading legal correspondent 
analyses the last twenty years’ worth of Supreme Court decisions on affirma- 
tive action. The book starts with the 1978 Bakke ruling and ends with the 
Court’s refusal to hear the Hop-wood appeal in 1996. An excellent introduction 
for non-lawyers to the legal terminology of affirmative action jurisprudence. 

Orfield, Gary & Miller, Edward, Chilling Admissions: The Affirmative 
Action Crisis and the Search for Alternatives (1998). A collection of 
essays on affirmative action in the post -Hopwood era. They focus on 
educators’ reactions to anti-affirmative-action developments in Texas and 
California and the search for workable alternatives to affirmative action. 

Recent Articles, Monographs, and Book Chapters: 

Association of American Colleges and Universities, The Impact of Diversity on 
Students: A Preliminary Review of the Research Literature (edited by Morgan 
Appel, David Cartwright, Daryl G. Smith & Lisa E. Wolf, 1996). Copies can 
be ordered from AAC&U, Publications Desk, 1818 R Street, N.W., 
Washington, D.C. 20009, (202) 387-3760, ext. 404. A Ford-Foundation-funded 
survey of contemporary scholarship on the relationship between diversity 
initiatives and the quality of undergraduate education. 

Association of Governing Boards of Universities and Colleges, Affirmative Action: 
Few Easy Answers (written by Martin Michaelson, 1996). Copies can be 
ordered from AGB, One Dupont Circle, N.W., Suite 400, Washington, D.C. 
20036, (202) 296-8400. An accessible treatment of recent developments in 
affirmative action law, with usefully displayed data and a good bibliography. 

Fetter, Jean H., Chapter 5 (“Affirmative Action”) in QUESTIONS AND ADMISSIONS: 
Reflections on 100,000 Admissions Decisions at Stanford (1995). 
Written by the long-time Dean of Undergraduate Admissions at one of the 
nation’s most selective universities, this book in its chapter on affirmative 
action systematically analyses the most provocative points made by proponents 
and opponents of affirmative action in higher education. An excellent 
introduction to the difficult philosophical and policy questions at the heart of 
the contemporary debate on affirmative action in admissions. 

Two Extraordinary Web Sites: 

The Civil Rights Project, Harvard University (www.law.harvard.edu/civilrights). 
Professor Gary Orfield is one of the nation’s leading scholars on equal 
opportunity in elementary, secondary, and post-secondary education. His Civil 
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Rights Project has published several books, monographs, and statistical studies 
on school desegregation and related subjects. The Project just completed a 
pathbreaking study of diversity in law schools. The study — Diversity and 
Legal Education: Student Experiences in Leading Law Schools - is reproduced 
at www.law.harvard.edu/civilrights/publications/lawsurvey.html. 

University of Michigan, Information on Admissions Lawsuits (www.umich.edu/- 
~urel/admissions). The University of Michigan is the defendant in two pending 
lawsuits challenging affirmative action programs (one for undergraduate 
admission and one for admission to law school). The university has placed on 
one Web site a collection of court pleadings, newspaper clippings, statements, 
and other materials designed to provide journalists and scholars with 
information on the lawsuits. Of particular interest are the reports of expert 
witnesses who prepared testimony in defense of the university’s affirmative 
action plans. Among those whose testimony is reproduced on the Web page are 
William Bowen and Derek Bok (co-authors of The Shape of the River), 
Professor Thomas Sugrue of the University of Pennsylvania, Professor Patricia 
Gurin of the University of Michigan, and Professor Eric Foner of Columbia 
University. These expert reports constitute an extraordinary treasure trove of 
material on the “diversity” rationale, probably the most useful collection of 
material available in one place anywhere. 



B. AFFIRMATIVE ACTION: LEGAL PRINCIPLES 

1. The issue in a nutshell: By "affirmative action," I mean race-based preferences in admission 
and financial aid. I do not mean affirmative action on other bases (gender, disability, etc.), or 
non-preferential affirmative action programs such as augmented recruiting and outreach 
efforts. Nor do I cover in this outline two other forms of affirmative action: hiring programs 
for faculty and staff, and minority business preferences undertaken by an institution of higher 
education in its role as a contractor. An affirmative action program, in the narrow sense in 
which the term is used in this outline (and the narrow sense in which the term has become 
highly charged politically and emotionally in the higher education community), is a program 
that gives a preference to minority applicants for admission solely on the basis of their race. 1 



1 For those interested in a non-technical definition of affirmative action, I like this one: “Affirma- 
tive action consists of institutionalized policies, procedures, and programs designed and implemented to 
ensure the eradication of past negative actions through which certain citizens were denied equal 
opportunity for full participation and success in all U.S. societal institutions. Affirmative action is an 
intentional good-faith effort to reverse the ills of the past.” Harold Cheatham, CULTURAL PLURALISM ON 
CAMPUS 1 1 (1991), quoted in Yollander Hardaway , Affirmative Action: Does the Fifth Circuit's Hopwood 
Ruling Place Affirmative Action on Shaky Grounds?, 83 Ed. L. RPTR. 1089, 1090 (1998). 

[Footnote continued on next page.] 
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It is an unavoidable fact of life in contemporary American higher education that, without 
racial preferences, racial diversity would suffer at selective colleges and universities. But 
preferences are legally problematic. In a prescient passage anticipating much of today's debate 
over preferential affirmative action programs, Justice Powell in his opinion in Regents of the 
University of California v. Bakke, 438 U.S. 265, 298 (1978), observed: 

[T]here are serious problems of justice connected with the idea of preference itself. 
First, it may not always be clear that a so-called preference is in fact benign. ... Second, 
preferential programs may only reinforce common stereotypes holding that certain groups 
are unable to achieve success without special protection based on a factor having no 
relationship to individual worth. Third, there is a measure of inequity in forcing innocent 
persons ... to bear the burdens of redressing grievances not of their making. 

2. Starting Point for Analysis: The "Strict Scrutiny" Standard. Under Title VI of the 1964 
Civil Rights Act, universities are prohibited from discriminating on the basis of race, color, or 
national origin in the operation of their programs and activities. In a series of decisions over 
the past two decades, the Supreme Court has placed a heavy burden on institutions whose 
affirmative action programs are challenged under Title VI. Such programs, the Court has 
ruled, are inherently suspect because of their reliance on racial characteristics as decisional 
determinants; and, because they are inherently suspect, courts will subject them to a very 
demanding standard of proof — the so-called "strict scrutiny' standard — when they are 
challenged on constitutional or Title VI grounds. 

Under the "strict scrutiny" standard, a program that relies on race-based preferences is illegal 
unless the institution can demonstrate that: 

! The program serves a compelling institutional interest, and 

! The program is narrowly tailored to further that compelling interest. 

3. Compelling Institutional Interest. 

(a) Starting with Bakke, and with consistency since then, the courts have recognized two 
justifications for affirmative action programs that are suitably compelling to satisfy the 
first prong of the two-part “strict scrutiny” test: 

(i) Remedying the present effects of past discrimination. If unlawful discrimination 
against African-Americans actually occurred (for example, if the institution had a 
written policy excluding them from applying or making them ineligible for hire), then 
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a remedial affirmative action program serves the compelling institutional interest in 
removing the lingering vestiges of past discrimination. 

(ii) Diversity. An affirmative action program serves a compelling purpose if it is designed 
to foster racial diversity in the student body or the workforce. 

(b) Before turning to a discussion of these two compelling institutional interests, it is worth 
pausing to consider the large number of purportedly “compelling” justifications for 
affirmative action that have been offered by colleges and universities over the years only 
to be roundly rejected by the courts. In Hopwood v. Texas, 861 F. Supp. 551 (W. D. Tex. 
1994), rev'd and remanded, 78 F. 3d 932 (5th Cir.), cert, denied, 518 U.S. 1033 (1996), 
discussed in more detail on page 12 of this outline, below, the admissions committee at the 
University of Texas Law School asserted that its affirmative action program was designed 
to serve five compelling purposes: diversity; remedying the present effects of decades of 
formal discrimination against African-American and Hispanic candidates for admission; 
and three others: 

• “[Providing a first class legal education to future leaders of the bench and bar of the 
state by offering real opportunities for admission to members of the two largest 
minority groups in Texas, Mexican Americans and African Americans”; 

• “To achieve compliance with the American Bar Association and the American 
Association of Law Schools standards of commitment to pluralistic diversity in the 
law school's student population”; and 

• To honor the terms of a consent decree entered against the State of Texas in 1983 in a 
longstanding administrative enforcement proceeding brought by the United States 
Department of Education's Office for Civil Rights to desegregate the dual public 
higher education system in Texas. 

The trial court in Hopwood, citing Bakke, rejected those three purported justifications: 
“Although all are important and laudable goals, the law school's efforts, to be consistent 
with the [Constitution], must be limited to seeking the educational benefits that flow from 
having a diverse student body and to addressing the present effects of past discriminatory 
practices.” 861 F. Supp. at 570. 2 



2 I cannot resist reflecting on the irony of the court's ruling that compliance with an OCR consent 
decree is an insufficiently compelling justification for an affirmative action program. In the 1970's and 
'80's, many state universities, including the Universities of Texas and Maryland, were either sued by the 
Department of Health, Education and Welfare or subjected to administrative enforcement proceedings in a 
coordinated federal effort to dismantle segregated higher education systems. Many of the affirmative 
action programs that were subsequently challenged in reverse-discrimination lawsuits -- including the 
[Footnote continued on next page.] 
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